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=T /ORDER

PER ABY T. VARKEY, JM:

This is an appeal preferred by the assessee against the order of the

Learned Commissioner of Income Tax (Appeals)/NFAC, (hereinafter in

short "the Ld.CIT(A)"), Delhi, dated 21.03.2024 for the Assessment Year

(hereinafter in short "AY") 2017-18.
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2. The main grievance of the assessee is against the action of the
Ld.CIT(A) confirming the levy of penalty u/s.270A of the Income Tax Act,
1961 (hereinafter in short "the Act”) to the tune of Rs.29,06,070/- on the
disallowance made u/s.14A r.w.r.8D of the Income Tax Rules, 1962

(hereinafter in short ‘the Rules’).

3. Brief facts noted by the AO in the assessment order dated
28.12.2019 passed u/s.143(3) of the Act are that the assessee company
had filed its return of income (Rol) for AY 2017-18 on 28.10.2017
admitting current year loss of Rs.9,81,95,808/-. He also noted that the
assessee has earned income of Rs.1,75,78,988/- in the form of dividend
income which was exempted u/s.10(34) of the Act. According to the AO,
the assessee didn’t show any expenditure for earning the exempt income.
Therefore, the AO asked the assessee to substantiate with evidence that
it didn’t incur any expenditure for earning the exempt income. Further,
the AO noted from the financials of the assessee (investment portfolio) as
on 31.03.2017 stood at aggregate value of Rs.507,82,69,000/-.
According to the AO, since, the assessee couldn’t bring any evidence that
it didn't incur any expenditure for earning exempt income, he (AO)
assumed that the assessee must have incurred expenses in the form of
managerial, administrative, monitoring etc., towards earning of exempt
income. According to the AO, some portion of the expenditure debited to

P & L A/c is attributable to earn exempt income and therefore, he
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disallowed the same u/s.14A of the Act and computed the disallowance
u/r.8D(2)(i) of the Income Tax Rules, 1962 (hereinafter in short ‘the
Rules’) as 'NIL’ (direct expenditure) and u/r.8D(2)(ii), 1% of annual
average of monthly averages of value of investments yielding exempt
income at Rs.4,73,14,603/- by taking note of the decision of the Hon'ble
Supreme Court in the case of CIT v. Vision Finstock Ltd., in ITA N0.486 of
2017 order dated 07.05.2018, wherein, it was held that disallowance
u/s.14A r.w.r.8D of the Rules, shouldn’t exceed the quantum of exempt
income earned, he restricted the disallowance at Rs.1,75,78,988/- and
thus, total income of the assessee was assessed at current year loss of
Rs.8,06,16,820/- in place of loss of Rs.9,81,95,808/- returned by the
assessee by passing the assessment order u/s.143(3) of the Act on
28.12.2019. Thereafter, the AO initiated penalty proceedings u/s.270A of
the Act and vide order dated 09.08.2021 levied penalty of Rs.29,06,070/-
u/s.270A(2) of the Act on the total under-reported income of

Rs.1,75,78,988/-.

4, Aggrieved, the assessee preferred an appeal before the Ld.CIT(A)

who confirmed the action of the AO.

5. Aggrieved, the assessee is in appeal before this Tribunal.
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6. We have heard both the parties and perused the material available
on record. We note that the assessee has earned exempt income of
Rs.1,75,78,988/- and taking note that assessee has not shown any
expenditure to earn the exempt income, the AO asked the assessee to
prove that it has not incurred any expenditure for earning the exempt
income. The assessee brought to the notice of the AO that dividend
income earned was directly credited into the personal bank account of the
assessee company, without any participation or interaction by any
staff/advisers/any persons on behalf of the assessee company. However,
the AO was of the opinion that the assessee might have incurred
managerial/administrative expenses towards earning of exempt income.
On this assumption, the AO applied Rule 8D for determining the amount
of expenditure incurred in relation to earn exempt income and without
finding any expenditure directly incurred to earn such exempt income
u/r.8D(2)(i) of the Rules, he applied Rule 8D(2)(ii) and computed 1% of
the annual average of monthly averages of value of investments yielding
exempt income and thereafter, restricted the disallowance it to the extent
of exempt income earned by the assessee. Thereafter, the AO has levied
penalty u/s.270A(2) of the Act on the allegation that assessee has under-
reported income of Rs.1,75,78,988/- and levied penalty at Rs.29,06,070/.
We don’t countenance the impugned action of the Ld.CIT(A) as well as AO

since we are satisfied by the explanation given by the assessee on this
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issue/disallowance [u/s 14A read with Rule 8D(2)(ii)], wherein it
(assessee) brought to our notice that the tax-exempt-income was earned
by it was without interference/participation of any of its employee but
rather through the solicitation & advertisement of the Bank and therefore,
the question of attributing any expenditure for earning of such exempt
income doesn’t arise; and in such factual back-drop, the assessee’s action
of not allocating any expenditure for earning of such exempt-income
cannot be faulted. We having accepted the explanation given by assessee
[on the issue of disallowance], as reasonable and bonafide and the
assessee has disclosed all the material facts to substantiate its
explanation, sub-clause (a) of sub-sec.(6) of sec.270(A) of the Act, would
come to the rescue of assessee against levy of impugned penalty. For
such a proposition, we rely on the decision of the Hon’ble Delhi High Court
in the case of Pradeep Khanna v. ACIT [399 ITR 146]. Moreover, it is
noted that the AO didn’t make any addition as per Rule 8D(2)(i) of the
Rules i.e. expenditure directly expended to earn exempt income and has
rather restricted the disallowance u/s.14A of the Act to the extent of
exempt income earned. Since we find that the explanation offered by the
assessee as reasonable and bona fide and the assessee has disclosed all
the material facts to substantiate its explanation, therefore, we are of the

considered view that the penalty-imposed u/s.270A of the Act in the facts
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of the present case is unsustainable as provided for u/s.270A(6)(a) of the

Act. Accordingly, we delete the penalty imposed by the AO.
7. In the result, appeal filed by the assessee is allowed.

Order pronounced on the 18 day of September, 2024, in Chennai.
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